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EM 102

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 6th day of October, 1983
JAMES S. CGRACEY, Conmmandant, United States Coast Quard,
V.
EDMUND J. SABOWSKI, Appel |l ant.
Docket No. ME-98

ORDER GRANTI NG MOTI ON TO DI SM SS

The Coast CGuard has filed a notion to dismss appellant's
appeal from a decision of the Commandant affirmng a three nonth
probated suspension of his mariner's license on a charge of
negligence while serving as master of the SS EXXON CHESTER on June
18, 1979. Dismssal is sought on the bases that the notice of
appeal was not filed wthin 10 days after service of the
Commandant's decision and that it did not state the grounds for the
appeal as required by Sections 825.5(a) and (c) of the Board's
Rul es of Procedure for Merchant Marine Appeals, 49 CFR Part 825.1

In opposition to the notion counsel for the appellant
contends, anong other things, that the 10 day period for filing a
notice of appeal is unreasonably, perhaps unconstitutionally,
short, and he points out that the Commandant's decision, unlike the
deci sions of the Coast Guard's own admi nistrative | aw judges which

149 CFR 825.5 (a) and (c) provide as follows:
"8825.5 Notice of appeal.

(a) A party may appeal from the Conmandant's deci sion
sustaining an order of revocation, suspension, or denial of a
license, certificate, docunent, or register in proceedings
described in 8825.1, by filing a notice of appeal with the Board
within 10 days after service of the Conmandant's deci sion upon the
party or his designated attorney. Upon good cause shown, the tine
for filing may be extended.

(c) The notice of appeal shall state the nane of the party,
t he nunber of the Commandant's decision, and, in brief, the grounds
for the appeal ."



provide informati on on appealing their decisions to the Comrandant,
contains no advice on either the right to appeal to the Board or on

the shortness of the time for so acting.? Counsel also notes that
t he I ndependent Safety Board Act, 49 U S.C 1903(a) (9) provides no
notice of the short period for filing the notice of appeal or that
it nust specify reasons for the appeal. He urges that the case be
decided on the nerits rather than on the procedural defect raised
by the Coast Guard.

On consideration of the foregoing the Board has decided to
grant the Coast Guard's notion to dismss. Al t hough we do not
favor dispositions based on procedural flaws, we believe that
(especially where an appellant is represented by counsel) good
cause nust be shown to justify excusing nonconpliance wth the
rules of practice concerning the initiation of an appeal.
Counsel's apparent belief that the tine Ilimt for filing the notice
of appeal should be longer than 10 days® and that the Commandant
shoul d provide information on the availability of or procedures for
further adm nistrative review does not constitute good cause.*

ACCORDI NGY, IT IS ORDERED THAT:
1. The Coast CGuard's notion to dismss is granted; and
2. The notice of appeal filed in Docket ME-98 is di sm ssed.

BURNETT, Chairman, GOLDMAN, Vice Chairnman, MADAMS, and
BURSLEY, Menbers of the Board, concurred in the above order. ENGEN

2The notice of appeal, filed 19 days |late, stated, by way of
explaining the tardiness, that "[w] e had assuned that we had at
| east 30 days after our receipt of the Vice Conmmandant's deci sion
to file" the appeal.

]In circunstances where additional tine is necessary either to
file the notice or to reach a decision as to whether to file an
appeal an extension of the period may be obtained for good cause
shown. See 49 CFR 825.5(a).

4 The Coast Quard's rules pertaining to |icense suspension
proceedings set forth the 10 day requirenment for appealing a
deci sion of the Commandant to the Board and al so cross reference
the applicable Board rules. See 46 CFR 5. 30-30. Appel lant's
counsel presumably had to famliarize hinmself with those rules for
purposes of representing appellant at the evidentiary hearing
before the admnistrative | aw judge and thereafter on appeal to the
Commandant fromthe | aw judge's adverse deci sion.
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Menber ,

filed a dissent.



DI SSENTI NG OPI Nl ON OF MEMBER ENGEN

| respectfully dissent fromthe majority's opinion in this
case. As | noted in ny joint dissent with Chairman Burnett in
Admnistrator v. Tracy, NISB Order No. EA-1853, in several cases in
the Federal Aviation Adm nistration enforcenent action area the
Safety Board has stated that it has "foll owed a consistent policy
of preferring to decide a case on the nerits rather than on a
procedural deficiency." | amtroubled in this case because our
di sm ssal of the appeal serves as a punishnment to the appellant
when it apparently was his lawer who was at fault, especially
since the |awer was only 19 days late in filing the notice and
apparently was under the m staken inpression that the period for
filing the notice of appeal was 30 days rather than 10 days. The
delay was mnimal, there is no claim that it resulted in any
prejudice to the Coast Guard, and in nmy view it does not justify
the serious inpact on the appellant which will result from our
di sm ssal of the appeal.




